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UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TR IAL AND APPEAL BOARD 

 
 
 

PROMARK BRANDS INC., & H.J. 
HEINZ COMPANY, 
 

Opposers, 
 
v. 
 
GFA BRANDS, INC., 
 

Applicant. 

Opposition Nos. 91194974 
91196358 

 
U.S. Trademark Application 77/864,305 
For the Mark SMART BALANCE  
Published in the Official Gazette on April 20, 2010 
 
U.S. Trademark Application 77/864,268 
For the Mark SMART BALANCE  
Published in the Official Gazette on August 10, 2010 

 
 
 
 

 
APPLICANT’S OPPOSITION TO OPPOSERS’ MOTION TO STRIKE 

 

SUMMARY OF ARGUMENT  

Opposers’ motion to strike Applicant GFA Brands’ survey expert report should be denied 

because it is: (a) procedurally improper, and (b) wrong on the merits.  The motion is procedurally 

improper because, as the Board explained in its March 16, 2012 Order denying Opposers’ 

previous attempt to block GFA’s rebuttal survey, “Objections regarding the rebuttal survey are 

properly left for trial.  The Board does not entertain motions in limine.  TBMP Sections 707.01 

and 527.01(f).”  (A copy of the March 16, 2012 Order is Exhibit 1 to Opposers’ Motion to Strike, 

p. 4, ft. nt. 3).  Opposers’ motion should be denied on its merits because, as the Board has 

repeatedly held, a survey offered in response to an opposing party’s survey is perfectly 

appropriate rebuttal evidence, even if it could have been offered in a party’s case in chief.   
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ARGUMENT  

I.  OPPOSERS’ MOTION IS PROCEDURALLY IMPROPER BECAUSE IT  
VIOLATES THE BOARD’S POLICY AGAI NST CONSIDERING OBJECTIONS 
TO TRIAL EVIDENCE BEF ORE FINAL DECISION.  

The Opposers’ latest motion, its second improper attempt to prevent GFA from 

responding to Opposers’ survey with a survey of its own, violates the Board’s practice against 

“prospective or hypothetical evidentiary rulings.”  TBMP § 527.01(f).  As explained in at least 

three places in the Board’s Manual of Procedure, it is the Board’s policy not to read trial 

testimony or examine other trial evidence prior to final decision.  For this reason, “the Board will 

defer consideration of substantive objections to trial evidence (e.g., on grounds of hearsay, 

relevance, or that the evidence constitutes improper rebuttal ) until final decision.”  TBMP 

§ 502.01 (emphasis added).  The proper practice for objecting prospectively to trial evidence is 

to “file a motion to strike or otherwise object to such evidence after it is introduced, identifying 

the specific evidence objected to and the asserted basis for exclusion thereof.”  TBMP § 

527.01(f); see also § 707.02(c) (objections about “improper rebuttal” should be raised in the 

objecting party’s trial brief).   

As Opposers point out, substance matters more than labels.1  Accordingly, the Board has 

consistently followed its policy against addressing objections to rebuttal evidence before trial 

regardless of whether the motion is labeled a motion to strike, a motion in limine, or a motion to 

exclude.  See M-Tek Inc. v. CVP Systems Inc., 17 USPQ2d 1070, 1072 (TTAB 1990) (“motion 

to strike”); Greenhouse Systems Inc. v. Carson, 37 USPQ2d 1748, 1750-51 (motion “in limine” 

for “exclusion” of evidence) (TTAB 1995).   

                                                 
1 Oddly, while arguing that labels do not matter Opposers also criticize GFA for not labeling Mr. Johnson’s survey 
report a “rebuttal.”   
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Opposers’ violation of this policy is surprising, given the Board’s March 16, 2012 Order 

in which it brought its policy to Opposers’ attention.  The Board specifically warned Opposers 

that any objections Opposers may have to GFA’s “rebuttal survey are properly left for trial.”  

March 16, 2012 Order, p. 4, ft. nt. 3.  Opposers moved to strike anyway.  Their motion should be 

denied for this reason alone. 

II.  GFA’S SURVEY EXPERT REPORT IS PROPER REBUTTAL. 

In response to Opposers’ survey conducted by Dr. Sabol, purporting to show a likelihood 

of confusion, GFA has disclosed the expert report of Leon Kaplan, which is a critique of Sabol’s 

survey methods.  But Mr. Kaplan did not perform a survey of his own.  GFA therefore also 

commissioned a survey conducted by Phillip Johnson, a highly qualified survey expert, which 

shows no likelihood of confusion.  GFA went beyond merely disclosing an expert’s criticism of 

Sabol’s survey, because criticizing a survey is not as persuasive as also proving that survey 

results actually differ when the survey is done correctly.   

Mr. Johnson’s survey, which is conducted in accordance with generally accepted survey 

methodology and corrects the errors Mr. Kaplan identified in the Sabol survey, yields 

significantly different results -- just 2% of respondents indicated confusion compared to 32% in 

Sabol’s survey.  Pointing out flaws in a survey without more is not as compelling as taking the 

additional step of proving whether those flaws actually affect survey results.  GFA’s rebuttal 

survey picks-up where Leon Kaplan’s critique of Sabol’s survey leaves off -- Mr. Johnson’s 

rebuttal survey proves that Sabol’s survey is flawed in ways that actually matter, yielding a 

significantly different conclusion about whether GFA’s proposed use of the SMART BALANCE 

mark should be allowed.   

The Board has repeatedly held that responsive surveys and accompanying expert 

testimony are appropriate rebuttal evidence.  Furthermore, the Board has specifically held that 
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surveys are appropriate rebuttal evidence even if they could have been offered in a party’s case 

in chief.  For example, just two weeks ago in AMBEV v. The Coca-Cola Company, Opposition 

Numbers 91178953, et al. (May 2, 2012) (non-precedential)(attached as Exhibit 1), the Board 

held that a survey and accompanying expert testimony are proper rebuttal in response to an 

opposing party’s survey.  The Board specifically addressed the argument raised by Opposers 

here, that a rebuttal survey should not be allowed because it is evidence that could have been 

offered in the proponent’s case in chief:  “Moreover, the fact that evidence might have been 

offered in chief does not preclude its admission as rebuttal.  Data Packaging Corp. v. Morning 

Star, Inc., 212 U.S.P.Q. 109, 113 (TTAB 1981).”  Id. at p. 5.  The Board has reached the same 

conclusion in at least two other cases, Helene Curtis Industries, Inc. v. Suave Shoe Corp., 13 

U.S.P.Q.2d 1618, 1624-1628 and ft. nt. 33 (TTAB 1989) and Bridgestone Fire North American 

Tire v. Federal Corporation, Opposition No. 91168556, p. 2 (TTAB 2010) (non-precedential) 

(attached as Exhibit 1). 

Rather than filing a premature and substantively wrong motion to strike, Opposers could 

have availed themselves of their right under Rule 26(a)(2)(D)(ii) to submit contradictory or 

rebuttal evidence on the same subject matter identified by GFA in Mr. Johnson’s survey report.  

Under the rules, Opposers could have devoted their attention to working with their expert to 

formulate a rejoinder to Johnson’s report.  They had 30 days after GFA served Mr. Johnson’s 

report on April 28, 2012 to do so.  That they have not strongly suggests they have no expert who 

could credibly criticize Mr. Johnson’s methodology.   

CONCLUSION  

Denying Opposers’ motion to strike is completely in accord with Board precedent, both 

as to the proper procedural mechanism for challenging evidence that is purportedly improper 



 

 - 5 -  
QB\139986.00010\16826235.1  

rebuttal and on the merits (or lack thereof) of Opposers’ motion.  Furthermore, Opposers’ claim 

that they will be prejudiced ignores the procedural avenue they had to challenge Mr. Johnson’s 

findings with contradictory or rebuttal expert evidence of their own, within 30 days of service of 

Mr. Johnson’s report.  GFA respectfully requests that Opposers’ motion to strike should be 

denied. 

       Respectfully submitted, 

       

Dated:  May 17, 2012 By:  /John E. Conour/   
David R. Cross 
John E. Conour 
david.cross@quarles.com 
john.conour@quarles.com 
QUARLES & BRADY LLP 
411 E. Wisconsin Avenue 
Ste 2350 
Milwaukee WI 53202-4426 
Telephone: (414) 277-5669 

 
 Attorneys for GFA, GFA Brands, Inc. 
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CERTIFICATE OF FILING AND SERVICE 
 

The undersigned hereby certifies that APPLICANT’S OPPOSITION TO OPPOSERS’ MOTION 
TO STRIKE is being electronically filed with the United States Patent and Trademark Office, 
Trademark Trial and Appeal Board, on the date set forth below.  The undersigned further 
certifies that on the date set forth below, a copy of the foregoing was served by first class mail, 
postage pre-paid, with a courtesy copy via e-mail, upon on the following counsel for Opposer: 

 
Cecilia R. Dickson 
Jones Day 
500 Grant Street 
Suite 4500 
Pittsburgh, PA 15219-2514 
 
crdickson@jonesday.com 
 
 

May 17, 2012     _______/John E. Conour/____________ 
      Attorney for GFA, GFA Brands, Inc. 
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